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Introduction

In recent months, several Democratic leaders img@xss have called for reinstatement of
the Fairness Doctrinean antiquated Federal Communications Commissi@CjFrule dating
back to the 1940s that was abandoned during thgaReadministration. In theory, the Fairness
Doctrine was designed to enhance political dis@mbssrequiring television and radio broadcast
stations to provide “fair” coverage of controvetsissues of public importanceln practice,
however, the Fairness Doctrine stifled politicabai and forced broadcasters to significantly
limit their coverage of controversial topics. Afteearly four decades of experience in applying
the Fairness Doctrine, the FCC concluded in 1988 the Fairness Doctrine “inhibits the
presentation of controversial issues of public ingrace . . . impedes the public’s access to the
marketplace of ideas and poses an unwarrantedsiotrupon the journalistic freedom of
broadcasters®”

It is abundantly clear that, if the Fairness Dioetrwere reimposed today, it would have
the same chilling effect on broadcast televisiod eadio programming that it previously had.
The Fairness Doctrine is disturbingly reminiscehGeorge Orwell’s classit984in which “Big
Brother” was always watching and listening to emstlmat no one dared to question the
governmenf. The Fairness Doctrine is nothing more than a yhieiled attempt by some
members of Congress to silence those who disagitetinem, particularly conservative talk
radio show hosts.As one Congressman recently observed, “attemptedtore the Fairness
Doctrine are based in attempts to reduce publieaperot enhance if.”

! See, e.gAlexander BoltonGOP Preps For Talk Radio Confrontatiofhe Hill, June 27, 200t
http://thehill.com/leading-the-news/gop-preps-falktradio-confrontation-2007-06-27.html (last vesdtJuly 27,
2007);Her Royal FairnessAmerican Spectator, May 14, 20@Z http://www.spectator.org/dsp_article.asp?
art_id=11427 (last visited July 27, 2007).

21n re Inquiry into Section 73.1910 of the Commis&sidRules and Regulations Concerning the Generahieas
Doctrine Obligations of Broadcast License&62 F.C.C.2d 145 (F.C.C. 1985), at 1 3 [hereamdft985 FCC
Report”].

*1d. at 7 6.

* George Orwell1984(1949).

® See, e.g., Her Royal Fairnessipranote 1.

® Jeff Kosseff;To Balance the Airwaves, Liberals Seek Revivakiiess DoctrineNewhouse News Service, July
9, 2007.



The White House recently noted in a public statgntleat, since the Fairness Doctrine
was repealed, “the multiplicity of voices has sfmg@intly increased—and the case for the
Fairness Doctrine is weaker than ever. Reinstatieg-airness Doctrine would muzzle political
debate and free speechAs a result, the President stated that he “woetth \any legislation
reinstating the Fairness Doctrin€Moreover, current FCC Chairman Kevin Martin, idudy 23,
2007 letter to Congressman Mike Pence, reiterdtatithe Fairness Doctrine would only stifle
political and public interest discussion of isstiéEhe marketplace—not government fiat and
regulation—best serves the free exchange of adlside

This memorandum explains why the Fairness Doctraoppresses discussion of
important public policy issues and would violatee tkirst Amendment if reenacted. The
memorandum begins in Section | by discussing th€'&Qletermination in 1985 that the
Fairness Doctrine should be abandoned because ritodifurther the public interest. Section Il of
the memorandum describes how the financial burden Rairness Doctrine imposed upon
broadcasters forced them to self-censor their dson of controversial issues. Section Il then
explains that the Fairness Doctrine has been useal taol to silence broadcasters critical of
government policies and would be used for this psepagain if it were reinstated.

Section IV of the memorandum discusses why allgvtite marketplace to determine the
value of broadcast programming is a much soundétiguyolicy than having government
censors review the content of speech and imposdstnact notion of “fairness.” Section V then
observes that the proliferation of media technol@yyce the Fairness Doctrine was first
implemented during the 1940s has eliminated any oegustification for the Fairness Doctrine.
The memorandum concludes in Section VI by explairimat reimposing the Fairness Doctrine
would violate the First Amendment by substantiatlyilling public debate on controversial
issues of importance.

By way of introduction, the American Center fomLand Justice (ACLJ) is a non-profit,
public interest law firm. Our organization existseducate the public and the government about
the constitutional rights of citizens, particulaily the context of the expression of religious
sentiments. ACLJ attorneys have argued before thefhe Court of the United States in a
number of significant cases involving the freedoofisspeech and religion. For example, in
Board of Airport Commissioners v. Jews for Jegi@2 U.S. 569 (1987), the Court unanimously
struck down a public airport’s ban on First Amendinactivities. InBoard of Education v.
Mergens 496 U.S. 226 (1990), the Court held by an 8-k \bat allowing a student Bible club
to meet on a public school's campus did not viotageEstablishment Clause.llamb’s Chapel
v. Center Moriches School Distrjc608 U.S. 384 (1993), the Court unanimously hélat t
denying a church access to public school premssbkdw a film series on parenting violated the

" Allan B. Hubbard, Assistant to the President fooiomic Policy, Director, National Economic Countilhite
House Statement of July 13, 2007 Regarding thenEas Doctrine
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® SeeKara RowlandFCC Chairman Rejects “Fairness DoctringJuly 27, 2007at
http://www.washingtontimes.com/article/20070727/BNESS/107270047/1006/business (last visited July 28
2007).



First Amendment. Also, iMcConnell v. FEC540 U.S. 93 (2003), the Court unanimously held
that minors enjoy the protection of the First Amereaht.

l. The Fairness Doctrine Was Abandoned in 1985 OnadaeBecame Clear That it Had a
Chilling Effect on Broadcasters’ Freedom of Speech.

While proponents of the Fairness Doctrine argust this intended to increase the
public’s ability to receive a variety of viewpoints controversial issues, experience has shown
that it has the opposite effect. When it was ie&ffthe Fairness Doctrine forced broadcasters to
self-censor and limit their coverage of controvarsubjects. A return to the Fairness Doctrine
would certainly have the same effect.

The Fairness Doctrine was formally adopted in 1988quired broadcasters to provide
coverage of controversial issues important to thraraunity as well as a reasonable opportunity
for contrasting viewpoints to be hedfdThe Doctrine was based on the theory that it would
“enhance rather than abridge the freedoms of speswh press protected by the First
Amendment.*!

When the Supreme Court reviewed the Fairness Dectin 1969 inRed Lion
Broadcasting Co. v. FCCit considered the argument that “broadcaster$ bl irresistibly
forced to self-censorship and their coverage ofromersial public issues will be eliminated or at
least rendered wholly ineffectivé®The Court declared that “[sJuch a result wouldeied be a
serious matter, for should licensees actually elate their coverage of controversial issues, the
purposes of the doctrine would be stifléd The Court then observed:

At this point, however, as the Federal CommunicaticCommission has
indicated, that possibility is at best speculative. . [I]f experience with the
administration of these doctrines indicates thatytthave the net effect of
reducing rather than enhancing the volume and tyuaflicoverage, there will be
time enough to reconsider the constitutional ingilans. . .**

The Fairness Doctrine’s “net effect of reducinghea than enhancing the volume and
guality of coverage” became readily apparent atterRed Lioncase was decided. Just four
years later, Justice Douglas’s concurring opinionColumbia Broadcasting System, Inc. v.
Democratic National Committ&® eloquently explained why “censorship or editing the
screening by Government of what licensees may loas—through the Fairness Doctrine or
otherwise—“goes against the grain of the First Admeant.® Justice Douglas observed:

The Fairness Doctrine has no place in our First Anment regimelt puts the
head of the camel inside the tent and enables astnaition after administration

101985 FCC Report at | 3.

" Red Lion Broad. Co. v. FGB95 U.S. 367, 375 (1969).
121d. at 393.

13d.

d.

15412 U.S. 94 (1973).

1%1d. at 158 (Douglas, J., concurring).



to toy with TV or radio in order to serve its sarddr its benevolent ends. In
1973—as in other years—there is clamoring to makeahd radio emit the
messages that console certain groups. There argeshthat these mass media are
too slszla7nted, too partisan, too hostile in their rapph to candidates and the
issues.

Justice Douglas put the Fairness Doctrine in éingelr context of the First Amendment’s
prohibition against government censorship of pmditend other speech:

[T]he prospect of putting Government in a positidrtontrol over publishers is to
me an appalling one, even to the extent of thenEag Doctrine. The struggle for
liberty has been a struggle against Government. d9sential scheme of our
Constitution and Bill of Rights was to take Govelsmnnhoff the backs of people. . .
. [I]t is anathema to the First Amendment to allow v@mment any role of

censorship over newspapers, magazines, booksmasjc, TV, radio, or any

other aspect of the press. ®

In 1984, the Supreme Court noted that the FairDessrine would likely violate the First
Amendment if it had a chilling effect on free spe&tWhile the Court upheld the Fairness
Doctrine inRed Lionbased on the assumption that it “advanced thetantiied governmental
interest in ensuring balanced presentations of sj&fvthe FCC had tentatively concluded in
1983 that “the [Fairness Doctrine] rules, by efifiesy chilling speech, do not serve the public
interest . . . 2! In light of the FCC's findings, the Supreme Canisserved “[a]s we recognized
in Red Lion . . . were it to be shown by the Commission thatfairness doctrine ‘[has] the net
effect of reducing rather than enhancing’ speech,would then be forced to reconsider the
constitutional basis of our decision in that caSe.”

In 1985, the FCC explained in a detailed repodt tthe Fairness Doctrine greatly
inhibited the free speech of broadcasters and dionithe amount of coverage given to
controversial issues of public importarfé&he report explained:

[lln the intervening sixteen years [siné&ed Lion] the information services
marketplace has expanded markedly, thereby makingnecessary to rely upon
intrusive government regulation in order to asshed¢ the public has access to the

marketplace of ideas. In addition, . . . compell@wdence . . . demonstrates that
the fairness doctrine, in operation, inhibits thesentation of controversial issues
of public importance . . . impedes the public’'sesscto the marketplace of ideas

71d. at 154 (Douglas, J., concurring) (emphasis added).

81d. at 162 (Douglas, J., concurring) (emphasis added).

19 See League of Women Voters v. F@68 U.S. 364, 378 n.12 (1984).

2%|d. at 378.

Z1d. at 378 n.12 (citing FCQ\otice of Proposed Rulemaking In Re Repeal or Ndion of the Personal Attack
and Political Editorial Rules48 Fed. Reg. 28298, 28301 (F.C.C. 1983)).

22|d. (quotingRed Lion Broad. C9395 U.S. at 393).

231985 FCC Report at 1 6.



and poses an unwarranted intrusion upon the jaostial freedom of
broadcasterg’

The FCC concluded, “[a]fter careful evaluation bé tevidence of record, our experience in
enforcing the fairness doctrine, and fundamentalsttutional principles, we find that the
fairness doctrine disserves the public interést.”

The FCC'’s 1985 report was based upon severalriacto

First, in recent years there has been a significemmease in the number and types
of information sources. As a consequence, we belieat the public has access to
a multitude of viewpoints without the need or dangferegulatory intervention.

Second, the evidence in this proceeding demonstth& the fairness doctrine in
operation thwarts the laudatory purpose it is desigto promote. Instead of
furthering the discussion of public issues, therntss doctrine inhibits
broadcasters from presenting controversial issdepublic importance. As a
consequence, broadcasters are burdened with cprodective regulatory
restraints and the public is deprived of a marlketplof ideas unencumbered by
the hand of government.

Third, the restrictions on the journalistic freedoof broadcasters resulting from
enforcement of the fairness doctrine contravenedduarental constitutional
principles, accord a dangerous opportunity for govental abuse and impose
unnecessary economic costs on both the broadcaatetsthe Commission.
Finally, we believe the record in this proceedirgjses significant issues
regarding the constitutionality of the fairnesstdioe in light of First Amendment
concerns?

In light of the FCC's findings, it formally repeal¢he Fairness Doctrine in 1987.

Il. The Financial Cost of Compliance With the Fairness Doctrine and Potential
Litigation Forced Broadcasters to Self-Censor.

While supporters of the Fairness Doctrine claimt i is necessary to encourage “fair”
debate on issues of public importance, it has hadpposite effect. When the Fairness Doctrine
was in place, it “stifled the free market in opimiand effectively [pushed] politics to little-
watched schedules. . . . Stations presented ontyua$ public debate as they needed to secure
renewal of their public licenseé®>Under the Fairness Doctrine, many broadcasterarigad or
limited their programming rather than deal with thi# scope of controversy. And smaller

*d.

>|d. at  175.

%|d. at 11 137-40.

%" See Syracuse Peace Council v. F867 F.2d 654, 669 (D.C. Cir. 198®);re Complaint of Syracuse Peace
Council Against Television Station WTVH Syracussy Nork 2 F.C.C.R. 5043, 5043 (1987).

2 Editorial, Bruce Chapmaiye Need a Fairness Doctrine for Medizhe Seattle Post-Intelligencer, July 11, 2007,
at B7.



stations were constrained financially from turnimger free air to anyone demanding ‘equal
H 11129
time.

The financial cost of defending against claimsatieged violations of the Fairness
Doctrine was quite substantial, especially for $emabroadcasters. For example, in 1978, a
Fairness Doctrine complaint was brought againsievision station in Spokane, Washingtn.
Although the FCC ultimately concluded that theistathad not violated the Fairness Doctrine,
the station incurred $20,000 in legal expensesefert itself* Similarly, NBC was challenged
under the Fairness Doctrine for airing a controeénsrogram®? NBC ultimately won in court
after several years and over $100,000 in legakcdst

As one commentator has explained:

[Under the Fairness Doctrine,] it dawned on the ensrof radio and television
stations that strong opinions would invite stroaguttals, and their stations might
wind up filling hours of valuable air time with pdtand-counterpoint social and
political commentary—instead of something as rewayds advertising. And that
the best way to avoid such costly rebuttals waswvoid voicing any strong

opinions at alf*

The 1985 FCC report illustrated the “timid appigataken by many broadcasters under
the Fairness Doctrine.

What the Federal Communications Commission dis@alafter days and days of
hearings is that most broadcasters, especiallyalsr areas where they cannot
afford $5,000, or $10,000, or $100,000 in legalsfée contest one of these
fairness issues, simply avoid controversial topieg nobody sue¥.

One television station manager explained thafwds] standard practice for the station
not to accept nationally produced programming whitibcuss[ed] controversial subjects.”
Another broadcaster stated that his news staffithed] controversial issues as a matter of
routine because of the Fairness DoctriffeThe malleable concept of broadcast “fairness”
inevitably leads to self-censorship:

29 Opinion,Pulling the Plug; Fairness Doctrine Should ResPeace The Gazette (Colorado Springs), July 6,
2007,at http://www.gazette.com/opinion/radio_24498  #tltml/doctrine_stations.html (last visited Jaly,
2007).

301985 FCC Report at { 35.

*d.

%14, at 1 36.

*d.

3 Editorial, Fairness Doctrine Won't be Revived; Democrats EaiResurrect Unfair Law the Federal
Communications Commission Killed in 19&tand Rapid Press (Michigan), July 9, 2007, at A9

% Fairness in Broadcasting Act of 1987, S. 742, K@ing., 1st Sess., 133 Cong. Rec. 8438 (1987).
31985 FCC Report at { 42, n.100.

¥1d. at 142, n.101.



How much of what is said on a topic is enough? hhaany sides are there to an
argument? Must a conservative talk host have adilm®-host? Do radio callers
who disagree with talk show hosts count as “thesioide?” Must every station
with four conservative talk shows add four libet@k shows? Who decides? Is
that fair?*®

“Rather than risk running afoul of FCC fairness agoérs, many stations simply, and quite
smartly, refused to deal with [controversial] iss(&

lll.  The Fairness Doctrine Has Been Used as a Weapdao Silence Political Opponents.

It is common knowledge that, “[o]ver and over agattempts have been made to use the
[FCC] as a political weapon against the oppositistether to the left or to the right”
Politicians on both sides of the aisle discoveteat the Fairness Doctrine was a particularly
effective tool for silencing political opponerftsFor example, one official in the Kennedy
administration stated, “[o]ur massive strategy Wwasise the Fairness Doctrine to challenge and
harass rightwing broadcasters and hope that thHéeenbas would be so costly to them that they
would be inhibited and decide it was too expensiveontinue.*? On the other hand, “President
Nixon directed his staff to use the fairness doetrio regularly combat what he considered
unfair news coverage concerning Vietnam in 1969.”

History has shown that

the regime of federal supervision under the Fagrigsctrine is contrary to our
constitutional mandate and makes the broadcashskse an easy victim of
political pressures and reduces him to a timid suftmissive segment of the press
whose measure of the public interest will now bleoes of the dominant political
voice that emerges after every elect{on.

Recent efforts to reinstate the Fairness Docaieesimply bald attempts to use the power
of the government to silence the voices of consemrdroadcasters critical of liberal policies. A
senior advisor to House Speaker Pelosi recenttggtgclonservative radio is a huge threat and
political advantage for Republicans and we have teafind a way to limit it.*> While the
infamous Sedition Act of 1798 “was intended onlyntozzle newspaper publishers who were

3 pulling the Plug supranote 29.

¥d.

“0 Columbia Broad. Sys412 U.S. at 167 (Douglas, J., concurring).

*1 Senate Republican Policy Committ@&e Fairness Doctrine: Unfair, Outdated, and Incrérg, at 4 (July 24,
2007),at http://rpc.senate.gov/_files/072407FairnessDoeRinpdf (last visited July 27, 2007) [hereinaftSRPC
Report”].

“21d. (quotation omitted).

“1d.

4 Columbia Broad. Sys412 U.S. at 164-65 (Douglas, J., concurring).

*>Her Royal Fairnesssupranote 1.



chronically critical of President John Adams,” fe@rness Doctrine is “intended only to muzzle
right-wing talk-radio hosts who are chronicallytimél of Democrats in Congres&”

The true purpose of calls to reinstate the Fagisctrine became abundantly clear after
Americans successfully pressured their Senatorsjézt an immigration “reform” bill that was
widely criticized on talk radio shows. In responseme supporters of the bill called for
reinstatement of the Fairness Doctrine as a wédneho suppress the public’s opposition to future
bills.*” Fortunately, however, other supporters of the hitknowledged that government
censorship of the content of political debate wdwddm the democratic process. As Senator Kyl
explained, “[tlhe worst thing that we could do iy to impose the Fairness Doctrif&. He
noted, “[sjJome Democrats may not like talk radiot that does not give them the right to use the
heavy hand of government to regulate*tIh other words, “[t]he best response to an idea on
detests is not to suppress it, but to offer a bétta.”™°

IV.  Allowing the Free Market to Determine “Fairness’ in Broadcasting, Rather than
the Government, Better Serves the Public Interestral the Free Exchange of Ideas.

Almost ninety years ago, Justice Holmes noted pibétical discourse is advanced when
the government allows the free market to deterrtheevalue of ideas:

[People have come to believe that] the ultimatedgdesired is better reached by
free trade in ideas—that the best test of trutthés power of the thought to get
itself accepted in the competition of the market] &at truth is the only ground

upon which their wishes safely can be carried ©bat at any rate is the theory of
our Constitutiorr?

The repeal of the Fairness Doctrine greatly imptbdiscussion on controversial issues
by allowing the market to judge whether a partic@oadcaster was offering content that
furthered the public interest. “Where freedom otesgh and freedom of the press is respected,
the public marketplace decides—not politicians aedainly not bureaucrats at the FCE.”
Broadcast radio—and particularly talk radio—hassbtimed since broadcasters no longer have
to fear reprisal by the government or political opents through manufactured Fairness Doctrine

¢ Opinion, John Seigenthald?ush for New “Fairness Doctrine” Aimed at Right-WiRadig Asbury Park Press
(New Jersey), July 11, 2007.

" See, e.gRasmussen Reporsmericans See Liberal Media Bias on TV Neduy 13, 2007at
http://www.rasmussenreports.com/public_contentfigsliamericans_see_liberal_media_bias_on_tv_ness (|
visited July 27, 2007) (“Media fairness has emergea debate on Capitol Hill following the receebdte on
immigration when public opinion overwhelmed thelwii the Senate. Some lawmakers have called fer a r
introduction of the ‘Fairness Doctrine’ requiringisons to air competing points of view”).

“8 Daniel Gonzalez\ligrant-Bill Backlash Targets Talk Radio; Media €ics Press for Change in Broadcasting
Law, Ariz. Republic, July 10, 2007, at 1.

*9 Rob Hotakainerfairness on Radio: Just Sour Grapes?; Talk Showt$i8soff at Push to Bring Back Old FCC
RegulationsModesto Bee, July 9, 2007, at Al.

*0 Fairness Doctrine Won't be Reviveslipranote 34.

L Abrams v. United State850 U.S. 616, 630 (1919) (Holmes, J., dissenting)

2 pulling the Plugsupranote 29.



complaints>® While there were less than 100 talk radio prograat®onwide in 1980, “[tJoday,
more than 1,400 stations feature the talk formatusively.™* It is unsurprising that abandoning
the Fairness Doctrine has led to a much greatemwelof broadcast discussion of controversial
issues.

Those who seek to reimpose the Fairness Doctftea oite to the fact that, by and large,
conservative talk shows have won “the competitibthe market.” “The repeal of the Fairness
Doctrine in 1987 is generally acknowledged to be spark that lit the conservative talk radio
flame.”™® By honing in on the success of conservative talitia; supporters of the Fairness
Doctrine ignore the fact that most forms of tramiil media promote a liberal viewpoint. “Many
conservatives believe that talk radio took on itsent form precisely because an alternative was
needed to the traditional media outletsIh other words, the emergence of conservative talk
radio is the free market’s way of providing someeleof “fairness” to the overall media picture.

One commentator has aptly noted that, to be tiialy,” the Fairness Doctrine would
have to be applied to cable television, the primtdia, and movies in order to ensure that
conservative voices receive equal tithésor example, one recent national survey found that
“Americans tend to believe that theew York TimesNVashington Postnd their local newspaper
all show a bias in favor of liberals*Another survey found that Americans believe thBiNG
National Public Radio (NPRY,and the three major broadcast networks (ABC, GBS, NBC)
all deliver news with a bias in favor of liberalwhile Fox News promotes a conservative
viewpoint®® Many other studies have produced similar findiffgéthile there has never been a
shortage of media outlets through which liberaly m@mote their viewpoints, conservative talk
radio has been successful simply because it hetpsde some degree of media balance.

>3 Thomas W. Hazlett & David W. Sosa/as the Fairness Doctrine a “Chilling Effect”? Exédce from the
Postderegulation Radio Marke26 J. Legal Stud. 279, 301 (1997).

¥ Brian C. AndersoriThe Plot to Shush Rush and O’ReilGity J., Winter 2006at http://www.city-journal.org/
html/16_1 rush_oreilly.html (last visited July 2Q07).

% Gilbert Cruz,GOP Rallies Behind Talk Radi®IME, Jun. 28, 2007t http://www.time.com/time/politics/article/
0,8599,1638662,00.html (last visited July 27, 2007)

*% Rasmussen ReporRublic Divided on Fairness Doctrinduly 14, 2007at http://www.rasmussenreports.com/
public_content/politics/public_divided_on_fairnedsctrine (last visited July 27, 2007).

>’ Chapmansupranote 28.

8 Rasmussen Reporfdew York Times, Washington Post, and Local Newsp&®en as Having Liberal Biaduly
15, 2007 at http://www.rasmussenreports.com/public_contenitfpselnew_york_times_washington_post
_and_local_newspapers_seen_as_having_liberal lass/isited July 27, 2007).

9 “Increasingly, [NPR’s] sponsors range from fouriotas with an ideological ax to grind to law firmsdanational
teachers unions. Conservatives find that storieg tlare about just don’'t make it onto NPR schedildsen the
rare conservative gets invited to participate otlNBIR issues panel, somehow there are two or threels facing
him, with a liberal host recognizing the speake@hapmansupranote 28.

9 Americans See Liberal Media Bias on TV Nesugranote 47.

¢l See, e.gThe Harris PollNews Reporting Is Perceived As Biased, ThoughAgssement On Whether it is
Liberal Or Conservative Biaslun. 30, 2006t http://www.harrisinteractive.com/harris_poll/indagp?PID=679 (a
majority of those who are “heavy” consumers of néeteve that there is a liberal bias in news répgy; Tim
Groseclose & Jeffrey MilyoA Measure of Media Biad20 Q.J. of Econ. 1191, 1191 (200&),
http://www.polisci.ucla.edu/faculty/groseclose/ Nedias.pdf (a study on media bias revealed a gtliberal bias
in all of the news outlets examined exceptFox News’ Special Repaaind théWashington Timés



The Fairness Doctrine is unnecessary because ro@nswalready impose their own sense
of “fairness” by tuning into speakers that sham@rtkiewpoints and tuning out those that do not.
It is unsurprising that people “select news soutz@sed upon their political preferencésFor
example, a June 2004 report revealed that CNN veewsgoported John Kerry by a 63% to 26%
margin, and those who regularly listened to NPRostjed Kerry by a 68% to 27% mardthOn
the other hand, Fox News viewers supported PresBlesh by a 65% to 28% margin, and those
who regularly listened to Christian radio statiqareferred Bush by a 71% to 23% margfin.
Thus, if a person disagrees with Rush LimbaugheamSHannity, he is free to tune into NPR,
watch news on CNN or a broadcast network, or fieaisr1from countless other sources that are
more consistent with his political preferences. iHgwthe government impose an abstract notion
of “fairness” is not the answer. “The challenge niewiot forgovernmento figure out how to
balance the scales but foeaders, listeners and viewets sample a good balance of the
viewp%iSnts available, to become, in other wordssenconsumers in the teeming marketplace of
ideas.

It is a simple fact that “consumer preference ekiyprogramming decisions. Licensees
respond to consumer preferences because audienege @i ratings, significantly affects a
licensee’s advertising revenu®.The success of conservative talk radio—and faibfréberal
talk radio—is driven by consumer preference. Corateare talk radio listeners outhumber liberal
listeners by roughly a two-to-one mar§inA 2004 Report explained that talk radio has entrge
as a conservative counterpart to NPR:

Talk radio is holding onto its corner of the medmarket. 17% of the public
regularly listens to radio shows that invite lisgento call in to discuss current
events, public issues and politics. The talk radimience remains a distinct
group; it is mostly male, middle-aged, well-edudatand conservative. Among
those who regularly listen to talk radio, 41% arep&blican and 28% are
Democrats. Furthermore, 45% describe themselvesoaservatives, compared
with 18% who say they are liberal.

National Public Radio’s audience is holding steagywell: 16% of Americans
regularly listen to NPR. In contrast to the taldimaudience, the NPR audience is
fairly young, well-educated and Democratic. Fully2d of regular NPR listeners
are Democrats, 24% are Republic&hs.

%2 Americans See Liberal Media Bias on TV Nesugranote 47.

83 Rasmussen Reporfsox Fans Favor Bush 65% to 28%; CNN Fans Favor K&3% to 26%June 17, 2004t
http://www.rasmussenreports.com/public_contentfieslfox_fans_favor_bush_65 to 28 (last visited/ ¥,
2007).

d.

8 Opinion,Let Consumers Decig®ochester Democrat & Chron., July 9, 2007, at {€&#phasis added).

® SRPC Report at 7.

" pew Research Center for the People & the PKasiring Internet News Audience — Broader Than D&sgline
Papers Modestly Boost Newspaper Readershily 30, 2006at http://people-press.org/reports/pdf/282.pdf (last
visited July 27, 2007).

% pew Research Center for the People & the P@sine News Audience Larger, More Diverse; Newsiénzes
Increasingly PoliticizedJun. 8, 2004at http://people-press.org/reports/pdf/215.pdf (lasited July 27, 2007).
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Ratings and listener preference explain why coagime talk radio has succeeded and
liberal talk radio has failed. For example, thestdd Air America failed miserably in New York
City due to a lack of listeners.

In its first quarter, Air America started with a2percent rating, peaking at 2.8
percent in the summer of 2004. By late 2005 anlty @806 the ratings fell to 1.8
and 1.9 percent respectively. The ratings for teevNork City area channel that
carried Air America fell to levelbelowthose for their previous format: Caribbean
music and talk?

One commentator has observed, “It's the simple lafxsipply and demand . . . No one wants to
listen to liberal talk radio. It's been tried anashmostly failed. . . . Liberals have NPR, PBS and
the broadcast network$® Another has noted, “there’s no doubt that libefadse been left
behind in the world of talk radio, and that it malgerfect economic sens€.”

On the other hand, Rush Limbaugh’s great succeshed result of a large base of
conservative listeners. While 78% of Rush Limbasdisteners are conservative, only 3% are
liberal.”? After some supporters of the recent failed imntigra bill looked to the Fairness
Doctrine as a tool to muzzle conservative oppasitio future bills’> one commentator noted,
“it's not that (conservative talk hosts) Rush Limbh or Sean Hannity convinced millions and
millions of Americans that this bill was bad. . These people most likely didn’t like this bill to
begin with, and it was listening to Rush and whoengkat spawned them into actioff.”

It is clear that, if the Fairness Doctrine wergnggosed, virtually all of Rush Limbaugh
and Sean Hannity’s listeners would tune out once tjpvernment-mandated liberal
programming began. It is also clear that someastativould be forced to cut back on popular
conservative programming due to the financial baortteey would bear by being forced to air
unpopular liberal programming.

V. The Exponential Growth of Media Technology Sincghe 1940s, and the 1980s, Has
Made the Fairness Doctrine Antiquated and Obsolete.

The emergence of countless technological advasines the Fairness Doctrine was first
implemented in 1949—and since it was abandone®&7-4-has eliminated any justification for
the Fairness Doctrine. In the early 1970s, the &aprCourt observed, “[t]he broadcast industry
is dynamic in terms of technological change; sohdiadequate a decade ago are not necessarily

%9 SRPC Report at 7 (citing Byron York,Year After the Hype, Liberal Radio’s Down in NY@e Hill, Apr. 28,
2005;Why Air America Doesn’t F)\City J., Apr. 21, 2005).

0 Editorial, A Warning to Talk Radio; Fed Up With the Consem@flonopoly on the Airwaves, Democrats Hinted
that Bringing Back the Fairness Doctrine to Evea Bilaying Field Might be a Good IdedSA Today, July 12,
2007, at 11A.

"l Hotakainensupranote 49.

"2 Maturing Internet News Audiencgupranote 67.

3 Americans See Liberal Media Bias on TV Nesugranote 47.

" Hotakainensupranote 49.
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so now, andhose acceptable today may well be outmoded 1G0syleamce "> When the FCC
recommended repeal of the Fairness Doctrine in 1RB8&bserved, “in recent years there has
been a significant increase in the number and tgbesformation sources. As a consequence,
we believe that the public has access to a muditfdviewpoints without the need or danger of
regulatory intervention™ The massive growth of communications technologgesi1985 has
greatly expanded the public’s “access to a mulétafiviewpoints.”

The evolution of technology since the fairness doet was implemented is

dramatic. The development of radio and televiseehhology has created many
more outlets from which the public can receive pubiterest content. The radio
and television markets have expanded so greattlaesnnow so diverse, that the
market is able to provide diverse media inputs freen unnecessary regulation.
As a result, technology ensures that the fairnessride is a 1940’s regulation,

which has no place in 21st century sociéty.

There is simply no need for the Fairness Doctimenodern American society because
“the public has plenty of options to hear compefioints of view.”®

There has never been more opportunity for vigoqudic debate than we have
today . . . . You have satellite radio. You havblea'V. You have the Internet,
the blogosphere, and 10,000 radio stations. Yoie v America. You have

blossoming religious broadcasters. You have vergcessful conservative
commentators. In the radio world, there is a lotarety’®

Americans have a seemingly limitless number ofomgst to choose from when it comes
to discussion of controversial issues. While prietvspapers and broadcast television and radio
are still relevant media, they are now in compatitwith cable and satellite television and radio
as well as Internet news sources and web dd3iven the wide variety of news sources
Americans now have to choose from, it is clear tftdte Fairness Doctrine isn’'t progressive.
It's regresglive. It's a throwback to an era whem bhoadcast outlets and sources for information
were few.

The emergence of countless Internet websites ddwvat political news and discussion
further demonstrates the lack of any need for thienEss Doctrine. For example, two months
before the 2004 Presidential election, CBS’s Dath&apublicized memos critical of President
Bush’s service in the Texas Air National Guard thate allegedly written by the late Lieutenant

> Columbia Broad. Sys412 U.S. at 102 (emphasis added). Justice Doogisearved in 1973 that “[broadcast]
[s]carcity may soon be a constraint of the past. It has been predicted that it may be possilitliein 10 years to
provide television viewers 400 channels throughattieances of cable televisiond. at 158, n.8 (Douglas, J.,
concurring) (citations omitted).

61985 FCC Report at  138.

" SRPC Report at 5.

8 pulling the Plug supranote 29.

9 Kosseff,supranote 6.

8 See, e.9.SRPC Report at 5-6.

8L A Warning to Talk Radisupranote 70.

12



Colonel Jerry B. Killiarf? Within hours, conservative websites such as FegguBlic and Power
Line Blog began to question the memos’ accuracyingdhat their typography did not match
those used by typewriters of the early 19%0#&. soon became clear that the memos were
forgeries, and Dan Rather publicly apologized fisr tise of the documeni$“Rathergate,” as
the scandal became known, is a perfect examplewfthe marketplace of ideas is the best test
of fairness in broadcasting, not a government-iredaggulatory scheme.

VI.  Reinstating the Fairness Doctrine Would Violate the First Amendment by
Reducing, Rather Than Enhancing, Broadcasters’ Disgcssion of Controversial
Issues.

The chilling effect on public debate imposed bg Bairness Doctrine is exactly the kind
of evil that the First Amendment was designed ®vent. Proponents of the Fairness Doctrine
are unable to demonstrate that the Fairness Dedinecessary to remedy any significant harm.
The Supreme Court has noted in the context of lmaxdegulation that

[w]hen the Government defends a regulation on $§pas@ means to redress past
harms or prevent anticipated harms, it must do ntbhean simply “posit the
existence of the disease sought to be cured.” #trdamonstrate that the recited
harms are real, not merely conjectural, and tratéigulation will in fact alleviate
these harms in a direct and material Way.

Even where a content-based regulation may betegicbmote a compelling interest, “the
‘danger of censorship’ presented by a facially eattbased statute requires that that weapon be
employed only where it is ‘necessary to serve thseded [compelling] interest®® The key
guestion is “whether content discrimination is oewbly necessary to achieve [the
government’s] compelling interests. . 2."The Fairness Doctrine does not promote any
compelling government interest, and it is certaimy “reasonably necessary” to achieve such an
interest. Experience has shown that the Fairness$riDe has “the net effect of reducing rather
than enhancing the volume and quality of coverajefontroversial issue®. The fact that some
Democrats believe that “[c]onservative radio is @gdn threat andoolitical advantage for
Republicans™ does not rise to the level of creating a compgltjovernment interest.

8 gSee, e.gDave EberhartHow the Blogs Torpedoed Dan Rath&an. 31, 2005t http://www.newsmax.com/
archives/articles/2005/1/28/172943.shtml (lasttetiluly 27, 2007); Marguerite Rearddlgtwork TV Bigwigs Rail
Against Bloggers; News Anchors Slam Online Att@giainst Dan Rather After His “60 Minutes” Report d\i
President Bush’s National Guard Servi€act. 4, 2004at http://news.com.com/Network+TV+bigwigs+rail+
against+bloggers/2100-1025 3-5395911.html (lastedsluly 27, 2007); John BorlarBloggers Drive Hoax
Probe Into Bush Memo$ept. 10, 2004t http://news.com.com/Bloggers+drive+hoax+probe-+iBosh+memos/
2100-1028_3-5362393.html (last visited July 27, 200ames RoseROX Interviews Commander’'s Sddept. 10,
33004,at http://www.foxnews.com/story/0,2933,132047,00.htlast visited July 27, 2007).

Id.
8 Dan Rather Statement on Memos; Newsman No LongeOdafidence in Authenticity of Bush Guard
Documentsat http://www.cbsnews.com/stories/2004/09/20/polititzin644546.shtml (last visited July 27, 2007).
8 Turner Broad. Sys. v. FGG12 U.S. 622, 664 (1994) (citations omitted).
8 R.A.V. v. St. Papyb05 U.S. 377, 395 (1992) (citations omitted).
%1d. at 395-96.
8 See Red Lion Broad. G&95 U.S. at 393.
8 Her Royal Fairnesssupranote 1 (emphasis added).
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The Fairness Doctrine is quite similar in prineigb government regulation of print

media in the name of “fairness.” The same “cry obtpst” against broadcasters made by
supporters of the Fairness Doctrine “has gone wgnagthe newspapers and magazines” for
centuries, yet government censorship of such pafohics in the name of “fairness” would
obviously violate the First AmendmetltFor example, while Thomas Jefferson once saidbat
“deplore[d] . . . the putrid state into which owwspapers have passed, and the malignity, the
vulgarity, and mendacious spirit of those who wtitem,” he noted that “[ijt is . . . an evil for
which there is no remedy, our liberty depends anfteedom of the press, and that cannot be
limited without being lost™

[T]he fear that Madison and Jefferson had of gowemit intrusion is perhaps
even more relevant to TV and radio than it is tevsmapers and other like
publications. That fear was founded not only on Hpectre of a lawless
government but of government under the control td#ction that desired to foist
its views of the common good on the pedfle.

In other words,

[bloth TV and radio news broadcasts frequentlytlip news one direction or
another and even try to turn a public figure intwharacter of disrepute. Yet so do
the newspapers and the magazines and other segofi¢héspress. The standards
of TV, radio, newspapers, or magazines—whethexoélkkence or mediocrity—
are beyond the reach of Governmént.

In Miami Herald Publishing Co. v. Tornill3 the Supreme Court considered “whether a

state statute granting a political candidate atriglequal space to reply to criticism and attacks
on his record by a newspaper violates the guaramtea free press’™ Supporters of the statute
“argue[d] that government has an obligation to emghat a wide variety of views reach the
public.”® The Court struck down the statute, however, holdivat “[a] responsible press is an
undoubtedly desirable goal, but press responsibdinot mandated by the Constitution and like
many other virtues it cannot be legislat€dThe Court explained:

Faced with the penalties that would accrue to awspaper that published news
or commentary arguably within the reach of the tiglhaccess statutesditors
might well conclude that the safe course is to @waintroversyTherefore, under
the operation of the Florida statute, political agldctoral coverage would be

% Columbia Broad. Sys412 U.S. at 155 (Douglas, J., concurring).

11d. at 153 (Douglas, J., concurring) (quoting T. Jsfie,Democracyl50-51 (Padover ed. 1939)).
21d. at 148 (Douglas, J., concurring).

%d. at 155 (Douglas, J., concurring).

%418 U.S. 241 (1974).

*|d. at 243.

*|d. at 247-48.

°"1d. at 256.
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blunted or reduced. Government-enforced right @eas inescapably “dampens
the vigor and limits the variety of public debafé.”

Like the Fairness Doctrine, the right to replytsta in Tornillo placed a significant
financial burden upon speakers by requiring thensubsidize an unwanted messag&he
Fairness Doctrine had a similar chilling effect discussion of controversial issues because
“[tlhe threat of sanctions may deter [the exeraideFirst Amendment freedoms] almost as
potently as the actual application of sanctiof?8.While the Supreme Court has noted that
“liberty of the press is in peril as soon as theegoment tries to compel what is to go into a
newspaper®* the freedom of speech would similarly be endardyéng reinstatement of the

Fairness Doctrine.

The Supreme Court has repeatedly emphasized oné&trnd-based regulation of private
expression often violates the First Amendment. Chart has stated,

[a]s a matter of constitutional tradition, in tHesance of evidence to the contrary,
we presume that governmental regulation of theesdrmf speech is more likely
to interfere with the free exchange of ideas ttmercourage it. The interest in
encouraging freedom of expression in a democrabiciey outweighs any
theoretical but unproven benefit of censorsfiip.

“The essence of [the First Amendment’s] protecti®rthat Congress may not regulate
speech except in cases of extraordinary need atidthhe exercise of a degree of care that we
have not elsewhere requiretf®* Government licensing of private expression “préseeculiar
dangers to constitutionally protected speech” beedlit]he censor’s business is to censor,” and
a licensing body likely will overestimate the dargef controversial speech . . 1°*The First
Amendment prevents the government from restrictipgech to minimize “the rough-and-tumble
of politics.™% The Court recently noted that, “[w]here the Fikstendment is implicated, the tie
goes to the speaker, not the cens@t.”

While the public nature of broadcast airwaves ssitates some level of government
regulation to prevent “confusion and chad¥,this does not justify reimposition of the Fairness
Doctrine.

%d. at 257 (quotindNew York Times Co. v. Sullivadi76 U.S. 254, 279 (1964)) (emphasis added).

9 See idat 256.

10 NAACP v. Button371 U.S. 415, 433 (1963).

191 Bjgelow v. Virginia 421 U.S. 809, 829 (1975) (quoting 2 Z. Chafgéeyernment and Mass Communicatié3s
(1947)).

192 Reno v. ACLU521 U.S. 844, 885 (1997).

1% Denver Area Educational Telecommunications Consortilnc. v. FCC518 U.S. 727, 740 (1996) (plurality
opinion).

% Thomas v. Chicago Park Dis634 U.S. 316, 321 (2002) (quotifgeedman v. Maryland380 U.S. 51 (1965)).
195 Republican Party of Minnesota v. Whi86 U.S. 765, 794 (2002) (Kennedy, J., concujring

1% FEC v. Wisconsin Right to Life, Ind27 S. Ct. 2652, 2007 U.S. LEXIS 8515, at *47.

197see Nat'l Broad. Co., Inc. v. United Stat8$9 U.S. 190, 212 (1943).
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It is said, of course, that Government can corttiel broadcasters because their
channels are in the public domain in the sensetliggtuse the airspace that is the
common heritage of all the peoplBut parks are also in the public domain. Yet
people who speak there do not come under Governoargorship It is the
tradition of Hyde Park, not the tradition of thenser, that is reflected in the First
Amendment. TV and radio broadcasters are a vitdlgiahe press [and] . . . the
First Amendment allows no Government control over. i 1

The free market+e., the American viewing and listening public—is iretlbest position to
determine which broadcast programs are worth kegegoial which ones are not.

Conclusion

Regardless of whether “the life of the law” ha®mdogic, experience, or botf the
Fairness Doctrine is simply bad policy. Experiehes shown that the Fairness Doctrine greatly
limits political debate and encourages self-certgprsThis is consistent with the theoretical
underpinning of the First Amendment that democifemyrishes when there is a free exchange of
ideas largely uninhibited by government censorsfiply compelling interests of the highest
order justify content-based restrictions on pdtispeech, and the Fairness Doctrine does not
pass this stringent test. In light of the vastyaoBmedia technologies that are currently avadabl
to the American public—and the continued developgmein new media technologies—the
Fairness Doctrine is an unnecessary relic of tisé that should not be reinstituted.

198 Columbia Broad. Sys412 U.S. at 162 (Douglas, J., concurring) (atasi omitted) (emphasis added).
19 5ee Hein v. Freedom From Religion Foyd®7 S. Ct. 2553, 2007 U.S. LEXIS 8512, at *88(86alia, J.,
concurring in the judgment) (quoting Holm@se Common Law (1881)).
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